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JUDGEMENT

SUDHANSU JYOTI MUKHOPADHAYA, J.

Mack Soft Tech Private Limited (‘Corporate Debtor’) was developing
an office complex by the name of ‘Q-City’ in Hyderabad. While it was in
developing process, the ‘Quinn Logistics India Private Limited’ (‘Financial
Creditor’) acquired the entirety/majority of the shareholding of the
‘Corporate Debtor’ on 23rd October, 2017 for a total consideration of Rs.

126.73 crores.

2. According to the ‘Quinn Logistics India Private Limited’ (‘Financial
Creditor’), ‘Mack Soft Tech Private Limited’ (‘Corporate Debtor’) become
subsidiary Company of the ‘Financial Creditor’. During the period 2007-
2010, the ‘Financial Creditor’ disbursed an interest free unsecured loan of
Rs. 62.90 crores to the ‘Corporate Debtor’ for development of ‘Q-City’.
Such interest free loan at the relevant time was permitted under the

provision of Section 327A (8) of the Companies Act, 1956.

3. ‘Mack Soft Tech Private Limited’ (‘Corporate Debtor’), ‘Quinn
Logistics India Private Limited’ (‘Financial Creditor’), ‘Quinn Investments
Sweden AB’ and ‘Quinn Logistics Sweden AB’ were all part of a group of
companies controlled by an Irish businessman, Mr. John Sean Ignatius
Quinn, and his family (“Quinn Family”). They were part of a group of
Companies known as the “Quinn Group”. In April 2011, the “Quinn

Group” defaulted in repayment of loans amounting to 2.8 billion Euro
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taken from one Anglo Irish Bank Ltd. (now known as Irish Bank
Resolution Corporation (In Special Liquidation) (“IBRC”), which is
controlled by the Minister of Finance for the Government of Republic of

Ireland in terms of the Irish Bank Resolution Corporate Act, 2013.

4. Part of default included default by ‘Quinn Investments Sweden AB’
under a guarantee furnished to IBRC in respect of such loans. It resulted
in IBRC initiating bankruptcy proceedings in Sweden against ‘Quinn

Investments Sweden AB’, wherein order was reserved on 21st June, 2011.

5. Subsequent to reserving of such order the Board of Directors of the
‘Corporate Debtor’ (Mack Soft Tech Private Limited) purported to show
dilution of the Respondent’s shareholding in ‘Mack Soft Tech Private
Limited’ by allegedly issuing 376,301 fresh equity shares to one ‘Mecon
FZE’, a Dubai Company, for a consideration of only INR 40,71,578/- on
22nd June, 2011. Since then ‘Mack Soft Tech Private Limited’- (‘Corporate
Debtor’) ceased to be a subsidiary of the ‘Quinn Logistics India Private

Limited’- (‘Financial Creditor’).

6. On the date of such issue, the Board of Directors of the ‘Quinn
Logistics India Private Limited’ (‘Financial Creditor’) was under control by
the Quinn Family as the Quinn Family was in control of the ‘Quinn
Investments Sweden AB’ and the ‘Quinn Logistics Sweden AB’. Such issue
of shares to ‘Mecon FZE’ is the subject matter of challenge in Suit No. OS
21 of 2012 filed, inter-alia, by the ‘Quinn Logistics India Private Limited’-

(Financial Creditor’) before the learned District Judge, Rangareddy Court,
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Hyderabad. Since then certain development has been taken place and
matter is pending in Suit which are not necessary to be taken into

consideration at this stage.

7. The ‘Quinn Logistics India Private Limited’-(‘Financial Creditor’) by
its letter dated 15t June, 2017, called upon the ‘Mack Soft Tech Private
Limited’- (‘Corporate Debtor’) to repay the alleged outstanding loan
amount of Rs. 62,90,45,905/- (Sixty-two crores ninety lakh forty-five
thousand nine hundred five only) on or before 30t June, 2017. In
response, the ‘Mack Soft Tech Private Limited’-(‘Corporate Debtor’) by
letter dated 29th June, 2017, sought time to verify its records to clarify the
position. According to the ‘Mack Soft Tech Private Limited- (‘Corporate
Debtor’), there is no amount outstanding in the books of account of the
‘Corporate Debtor’ payable to the ‘Quinn Logistics India Private Limited’-

(Financial Creditor’).

8. Having not received the amount, the ‘Quinn Logistics India Private
Limited’-(‘Financial Creditor’) filed an application under Section 7 of the
Insolvency and Bankruptcy Code, 2016 (hereinafter referred to as “I&B
Code”) for initiation of the ‘Corporate Insolvency Resolution Process’

against the Mack Soft Tech Private Limited- (‘Corporate Debtor’).

9. On notice from the Adjudicating Authority (National Company Law
Tribunal), Hyderabad Bench, the ‘Mack Soft Tech Private Limited*-
(‘Corporate Debtor’) raised its objections. However, objections were not

accepted by the Adjudicating Authority. By impugned order dated 11tk
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August, 2017 passed in CP (IB) No. 97/7/HDB/2017, admitted the
application, order of ‘Moratorium’ was passed and ‘Interim Resolution

Professional’ has been appointed with certain directions.

10. Learned Senior Counsel for the Appellant- ‘Mack Soft Tech Private
Limited’ (‘Corporate Debtor’) submitted that the Respondent- (‘Financial
Creditor’) was the parent company of the ‘Mack Soft Tech Private Limited’-
(‘Corporate Debtor’). The books of account of the Appellant- (‘Corporate
Debtor’) used to be maintained by the Respondent- (‘Financial Creditor’)
and the common auditor. Since 2011, there being a change in control of
shareholding and management and the current shareholder took control
of the ‘Corporate Debtor’ and therefore, the Respondent- ‘Financial
Creditor’ was no longer the parent company of the Appellant- ‘Corporate

Debtor’.

11. It was submitted that at the time of takeover (since 2009) the
balance sheet showed a book entry of Rs. 62.9 Crores as owing to the
Respondent- (‘Financial Creditor’). In the second suit they have casually
referred to Rs. 62 Crores payable by the Appellant- (‘Corporate Debtor’)

but had not sought to recover the same in its prayer.

12.  Further, according to the Appellant- (‘Corporate Debtor’), in respect
of books of account entry of Rs. 62.9 Crores from 2011 to 2017, the
Respondent- (‘Financial Creditor’) did not treat it as a debt that was due

and payable but merely as a book entry.
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13. It was submitted that the Appellant- (‘Corporate Debtor’) having
realised that there was no document in support of the accounts for this
entry and in absence of any correspondence, claim or demand the
Appellant changed the entry from its balance sheet and removed the name
of the Respondent- (‘Financial Creditor’). Therefore, according to the
Appellant- (‘Corporate Debtor’), as per the legal and accounting advice as
the amount was required to be kept on the books until the debt was time
barred, after it became time barred in the year 2016, the amount has not

been reflected.

14. It was submitted that since 2016 there was no demand or
correspondence made by the ‘Financial Creditor’ in respect of Rs. 62.9
Crores alleged loan and on legal advice the loan has been wrote-off. Even if
any such loan was given, it cannot be shown in the books as a claim, it

being time barred.

15. Further, according to learned Senior Counsel for the Appellant on
15th June, 2017 a demand notice was sent but with no reference to any
loan agreement or document stating how the loan was repayable on the
said date. The notice was sent only with the malicious intention to initiate

insolvency proceedings against the Appellant- (‘Corporate Debtor’).

16. It was submitted that on 29t June, 2017, the Appellant- (‘Corporate
Debtor’) informed the Respondent- (‘Financial Creditor’) that it requires
two-three weeks’ time to verify its records. However, without waiting, in a

premeditated manner, they moved an application under Section 7 of the
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1&B Code’ on the ground that the ‘Corporate Debtor’ defaulted in payment

of debt of Rs. 62.9 Crores.

17. In “M/s. Innoventive Industries Ltd. Vs. ICICI Bank & Anr.-
2017 SCC OnLine SC 1025”, the Hon’ble Supreme Court raised the
question of maintainability of the appeal by the ‘Corporate Debtor’ after

initiation of ‘Corporate Insolvency Resolution Process’ and observed:

“11. Having heard learned counsel for both
the parties, we find substance in the plea taken by
Shri Salve that the present appeal at the behest of
the erstwhile directors of the appellant is not
maintainable. Dr. Singhvi stated that this is a
technical point and he could move an application to
amend the cause title stating that erstwhile
directors do not represent the company, but are
filing the appeal as persons aggrieved by the
impugned order as their management right of the
company has been taken away and as they are
otherwise affected as shareholders of the company.
According to us, once an insolvency professional is
appointed to manage the company, the erstwhile
directors who are no longer in management,
obviously cannot maintain an appeal on behalf of

the company. In the present case, the company is
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the sole appellant. This being the case, the present
appeal is obviously not maintainable. However, we
are not inclined to dismiss the appeal on this score
alone. Having heard both the learned counsel at
some length, and because this is the very first
application that has been moved under the Code,
we thought it necessary to deliver a detailed
judgment so that all Courts and Tribunals may
take notice of a paradigm shift in the law.
Entrenched managements are no longer allowed to
continue in management if they cannot pay their

debts.”

18. According to the learned Senior Counsel for the Appellant-
‘Corporate Debtor’, the appeal under Section 61 was maintainable as it
has been filed through Director. Reliance has been placed on the decision
of this Appellate Tribunal in “Steel Konnect (India) Pvt. Ltd. V. M/s.
Hero Fincorp Ltd.—- Company Appeal (AT) (Insolvency) No. 51 of
2017”, wherein this Appellate Tribunal held that after initiation of
‘Corporate Insolvency Resolution Process’, the aggrieved parties including
the ‘Corporate Debtor’ can prefer the appeal under Section 61 of the T&B

Code’.

19. It was submitted that the observations of the Hon’ble Supreme
Court in “Innoventive Industries Ltd. (Supra)” is a passing observation

and cannot be held to be law laid down under Article 141 of the
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Constitution of India. However, we are not inclined to deliberate on such
issue as the same very impugned order has been challenged by individual
in the connected appeals. Further, according to us, any observations of
the Hon’ble Supreme Court on the question of law, even if not treated to
be a law laid down under Article 141 of the Constitution of India, is

binding on this Appellate Tribunal.

20. Learned Senior Counsel for the Appellant challenged the impugned
order on the ground that the application did not satisfy the basic

requirements of Section 7.

21. The case of the Appellant- (‘Corporate Debtor’) is that Form-1
requires that the specific information are to be provided in Part-IV of the
said Form-1. A bare perusal of the statutory requirements would show
that the same is bereft of the information required statutorily to be

provided under Section 7(2) and (3) of the 1&B Code’.

22. It was further submitted that the Respondent- (‘Financial Creditor’)
has not filed any documents “in order to prove the existence of financial
debt, the amount and the date of default”, as it required in Part-V at Serial
No.8 of the statutory Form-1. The dates on which the alleged debt was
disbursed or payments were made was not disclosed in the statutory

Form-1.

23. It was submitted that the Applicant in terms of Section 7(3) of the

1&B Code’ is required to provide clear proof of default, either maintained
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by an Information Utility or any other additional documents to prove

default of the ‘financial debt’, which they failed to provide.

24. We have heard the parties and also perused Form 1 (at Page No. 68).
Part IV therein (at Page 71) relates to “Particulars of Financial Debt”. The
Respondent- (‘Financial Creditor’) has shown the amount disbursed by
way of payments made for, and on behalf of the Appellant- (‘Corporate
Debtor’) between October 2007 and July 2010. In support of which the
table enclosed at Annexure A-6. The amount claimed to be shown as Rs.
62,90,45,905/- and the date of default has been shown as 15t June,
2017, when the ‘Corporate Debtor’ failed to repay the outstanding loan
amount in spite of notice. A working of the computation of the amount
and days of default has been shown in tabular form and is annexed as

Annexure A-6 (at Page No. 92).

25. In so far as Part-V of Form-1 is concerned, it relates to “Particulars
of Financial Debt (Documents, Records and Evidence of Default)”. A
certified copy of the bank statements of the ‘Financial Creditor’s’ HSBC
Account Number have been enclosed as Annexure A-7 thereto. The
‘Financial Creditor’ has also enclosed a copy of the balance sheets as on
31st December, 2008; 31st December, 2009; 1st January, 2010 to 31st
December, 2010 and 31st March, 2012. The Balance Sheets have been
submitted with the Registrar of Companies on 24th December, 2015 and
9th February, 2017. The ‘financial statement’ for the year 2015-16 has also

filed with the Registrar of Companies on 10th March, 2017 etc.
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On bare perusal of the aforesaid Part V of Form 1, it shows that the

Form is complete and there is no infirmity in the same.

26. Learned Senior Counsel appearing on behalf of the Appellant-
(‘Corporate Debtor’) submitted that certain payments have been made in
favour of the Indu Projects’, which has been shown as debt of Appellant.
However, no detail deliberation is required to be made on such issue, as it
has been brought on record that the payments were made by the
Respondent- (‘Financial Creditor’) to Indu Projects on behalf of the

‘Corporate Debtor’, which is not in dispute.

27. Learned Senior Counsel for the Appellant- (‘Corporate Debtor))
referred to the different pages and submitted that the Respondent-
(‘Financial Creditor’) excess amount of Rs. 62,90,45,905/- has been
shown as default, but such submission cannot be accepted as it also
reflects the amount paid to the Indu Projects is (Rs. 35,88,04,434/-) on

behalf of the Appellant, as the Appellant has failed to pay the same.

28. The Hon’ble Supreme Court in “Innoventive Industries Ltd.

(Supra)” observed:

“28. When it comes to a financial -creditor
triggering the process, Section 7 becomes relevant.
Under the explanation to Section 7(1), a default is
in respect of a financial debt owed to any financial
creditor of the corporate debtor- it need not be a

debt owed to the applicant financial creditor. Under
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Section 7(2), an application is to be made under
sub-section (1) in such form and manner as is
prescribed, which takes us to the Insolvency and
Bankruptcy (Application to Adjudicating Authority)
Rules, 2016. Under Rule 4, the application is made
by a financial creditor in Form 1 accompanied by
documents and records required therein. Form 1 is
a detailed form in 5 parts, which requires
particulars of the applicant in Part I, particulars of
the corporate debtor in Part II, particulars of the
proposed interim resolution professional in part III,
particulars of the financial debt in part IV and
documents, records and evidence of default in part
V. Under Rule 4(3), the applicant is to dispatch a
copy of the application filed with the adjudicating
authority by registered post or speed post to the
registered office of the corporate debtor. The speed,
within which the adjudicating authority is to
ascertain the existence of a default from the
records of the information utility or on the basis of
evidence furnished by the financial creditor, is
important. This it must do within 14 days of the
receipt of the application. It is at the stage of
Section 7(5), where the adjudicating authority is to

be satisfied that a default has occurred, that the
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corporate debtor is entitled to point out that a
default has not occurred in the sense that the
“debt”, which may also include a disputed claim, is
not due. A debt may not be due if it is not payable
in law or in fact. The moment the adjudicating
authority is satisfied that a default has occurred,
the application must be admitted unless it is
incomplete, in which case it may give notice to the
applicant to rectify the defect within 7 days of
receipt of a notice from the adjudicating authority.
Under sub-section (7), the adjudicating authority
shall then communicate the order passed to the
financial creditor and corporate debtor within 7
days of admission or rejection of such application,

as the case may be.”

29. In the present case, it is not in dispute that the Respondent-
(Financial Creditor’) given loan to the Appellant- (‘Corporate Debtor’) in
connection with ‘Q-City’ project. The Appellant- (‘Corporate Debtor’) has
taken plea that the amount so paid is now time barred which is a different
issue but the Appellant- (‘Corporate Debtor’) had taken debt from the
Respondent- (‘Financial Creditor’) has not been disputed. It is not the case
of the Appellant- (‘Corporate Debtor’) that there is no debt or no default
has occurred in a sense that the debt, which may also be included a

disputed claim is not true. The debt cannot be claimed to be not due being
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payable in law and in fact the Appellant- (‘Corporate Debtor’) having

accepted that it obtained loan from the Respondent- (‘Financial Creditor’).

30. The default has occurred as evident from the fact that the
Respondent- (‘Financial Creditor’) asked for refund of the amount by
notice dated 15t June, 2017. In reply after asking for two weeks’ time, the

Appellant- (‘Corporate Debtor’) failed to pay the amount.

31. This Appellate Tribunal in “M/s. Speculum Plast Pvt. Ltd. Vs. PTC
Techno Pvt. Ltd. — Company Appeal (AT) (Insolvency) No. 47 of 2017”
held that the law of limitation is not applicable to I&B Code’ and observed

as follows:

“68. In view of the settled principle, while we
hold that the Limitation Act, 1963 is not applicable
for initiation of ‘Corporate Insolvency Resolution
Process’, we further hold that the Doctrine of
Limitation and Prescription is necessary to be
looked into for determining the question whether
the application under Section 7 or Section 9 can be
entertained after long delay, amounting to laches
and thereby the person forfeited his claim.

69. If there is a delay of more than three years
from the date of cause of action and no laches on
the part of the Applicant, the Applicant can

explain the delay. Where there is a continuing
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cause of action, the question of rejecting any

application on the ground of delay does not arise.

70. Therefore, if it comes to the notice of the
Adjudicating Authority that the application for
initiation of ‘Corporate Insolvency Resolution
Process’ under section 7 or Section 9 has been
filed after long delay, the Adjudicating Authority
may give opportunity to the Applicant to explain
the delay within a reasonable period to find out
whether there are any laches on the part of the

Applicant.”

32. In the said case, this Appellate Tribunal also noticed the alternative

submissions regarding application of Limitation Act and held as follows:

“58. Even if it is accepted that the Limitation
Act, 1963 is applicable, though we have held
otherwise, in that case also application under
Section 7 or 9 or 10 cannot be rejected on the
ground that the application is barred by limitation
for being filed beyond three years for following

reasons.

Except Article 137 of Part II ie. ‘other

applications’, as quoted below, no other provisions
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of Limitation is applicable in the matter of filing

application under Sections 7 or 9 or 10: -

Part [I-OTHER APPLICATION

Description of application Period of Time from
Limitation which
period
begins to
run
137. Any other application for Three years When the
which no period of right to
limitation is provided apply
elsewhere in this division. accrues

”

33. There is a continuous cause of action which will be evident from the
books of account of the ‘Corporate Debtor’, wherein it is accepted the
liability of loan payable to the Respondent- (‘Financial Creditor’). There
being a continuous cause of action, the application under Section 7 of the

1&B Code’ cannot be held to be barred by limitation.

34. One of the grounds of challenge is that the Respondent- (‘Financial
Creditor) do not come within the meaning of ‘Financial Creditor’ as

defined under Section 5(7) read with Section 5(8) of the 1&B Code’.

35. The aforesaid submissions cannot be accepted for the following
reasons.

The main object of the company (Quinn Logistics Private Limited)
has been shown in its Memorandum of Association, relevant portion of

which reads as follows:
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MEMORANDUM OF ASSOCIATION
OF
Quinn Logistics Indla Private Limited

The name of the Company is Quinn Logistics Ind:a Private Limised,

The Registered Office of the Company is situated in the State of Andhra Pradesh
within the jurisdiction of the Registrar of Companies at Hyderabad.

The objects for which the Company has been estabiished ace:

THE MAIN OBJECTS OF THE COMPANY TO BE PURSUED BY THE
COMPANY ON ITS INCORPORATION ARE: -

. To kold, scquite by purchase, lease, exchange, licence or otherwise, manage,

improve, devalop, invest m, sell, slicaate, dispose off and deal in lands, esmics,
buildings, easements, hereditnments, flats, houses, halls, godowns, miils,
tenements,  factories, dwelling houscs or other landed propenies of 2ny
description or tenure and any estate or interest therein or righls connccied
therewith 2nd 0 (eri the same L0 account a5 may e expedient and in particolar by
laving oul and prepuring building sites by Planting, paving, draming and
cultivating fand and by demolishing, doveloping, consinucling, reconstructing.
allenng, improving, decorsting, [furmisting, maintaining, managing,
administering, equipping the same and 10 do various types of ceastruction of [T
parks, Togistics parks. special economic zones, hotels, motels, buildines, houses,
bungalows, halls, flats, office premuses, shops, shopping complexes / mails,
residential accommodation, theatres, cipema habls, multplexes, restguranis,
kospitals, nursing hemes. clinics, clubs, godowns, warchouses, mills. facionies.
dwelling houazs, bridges, dams, offshore platforms, canals, reservoirs, itnzations.
reclamations, embankments, roads, tracks, highways, tunnels, ropeways or other
landed properties and consiruction jobs, works and convenience of all kimds by
consolidating, connecting ond  subdividing ptopmies by leesing or otherwise or
disposing the same.

. To undertake all or any of the above pclivities either ditectly or by the acquisition

of securities or conteolling interest (including by way of provision of loans or
subscriptions to debentures or other cquity aod debt instruments) In comparnies.
partnership firms or any other organisation engaged in any of the abovs activiiies
or by setting up special purposc catityfics to achieve any of the above objeets.

Pageiofil
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B. OBJECTS INCIDENTAL OR ANCILLARY TO THE ATTAINMENT OF
THE MAIN OBJECTS ARE: -

1.

7.

To cater into contracts, agreements and arrangements with any other
company, firm or other legally constituted or recognized entity for the
carrying out by such other entity on behalf of the Company of any of the
objeets for which the Company is formed.

To carry on any other business which may seem to the Company to be
capable of being convemiently ¢arried on in connection with the main
objects and to further the main objects of the Company.

To carry on and nndertake in India and abroad, the busincss of selting up
and operating centers for sales and customer interaction scrvices,
including centers for sending, receiving and replying to emails and call
centers, both inbound and out bound, for clients situated in India and
abroad and to provide system integration and software development
services, which are ancillary thereto.

To carry on the business of collection of data, its classification and storage
and dissemination of information including the provision of database
services through all kinds of comimunication networks.

To provide information and undertake marketing of various services,
either directly or through the intemct and related media, gather
information, act as a trader, importer, exporter, indenter, agent or
distributor, camy on e-commerce activities and perform every act and
provide all services relating to advertisement and marketing of various
services throughout the world through web sites, on-line shops and other
communication media.

To undertake in any manner, whether individually or jointly with any
other body (whether incorporated or not), firm, institution, government or
non-govermment agency, scientific research and studies, including
developing software programmes and systems for or in connection with
investment, financial or other related services and activities and 1o
provide, distribute, sell or othcrwise transfer such scientific research
and/or studies for consideration or othenwise.

To place deposits and keep moncy with any person, bodies (whether
incorporsted or not), scheduled banks, financial and other institutions,
trusts, corporations, local authorities, government and to make other
mvestments including in shares or other securities of other companies or
entities.
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36. It is not in dispute that the Appellant- (‘Corporate Debtor’) was
developing an office complex by the name of Q-City Hyderabad. In the
process of developing such office complex on 23rd October, 2017, the
Respondent- (‘Financial Creditor) acquired the majority of the
shareholding of the Appellant- (‘Corporate Debtor’) for a total
consideration of Rs. 162.73 Crores. Subsequently, in between 2007-2010,
the ‘Financial Creditor’ granted interest free unsecured loan of Rs. 62.90

Crores to the Appellant- (‘Corporate Debtor’) for development of ‘Q-City’.

37. Grant of loan and to get benefit of development is object of the
Respondent- (‘Financial Creditor’), as apparent from their ‘Memorandum
of Association’. Thus, we find that there is a ‘disbursement’ made by the
Respondent- (‘Financial Creditor’) against the ‘consideration for the time
value of money’. The investment was made to derive benefit of
development of ‘Q-City’, which is the consideration for time value of
money. Thus, we find that the Respondent- (‘Financial Creditor’) come
within the meaning of Financial Creditor’ and is eligible to file an
application under Section 7, there being a ‘debt’ and ‘default’ on the part

of the ‘Corporate Debtor’.

38. For the reasons aforesaid, we are not inclined to interfere with the
impugned order dated 11tr August, 2017 passed by the Adjudicating
Authority in CP (IB)No. 97/7/HDB/2017. All other connected appeals
being preferred by the other shareholders of the ‘Corporate Debtor’ against

same very impugned order dated 11th August, 2017 also fail for the
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reasons aforesaid. All these appeals are accordingly dismissed. However,

in the facts and circumstances of the case, there shall be no order as to

costs.
[Justice S.J. Mukhopadhaya]
Chairperson
[ Justice A.I.S. Cheema] [ Balvinder Singh |
Member (Judicial) Member (Technical)
NEW DELHI

21st May, 2018

/AR/
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